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In re Apolications of

FEDERAL COMMNCATIONS
OFFICE OF THE SECRET,

MM DOCKET NO. 93-107

DAVID A. RINGER ) Filei). BPH-911230MA
ASF BROADCASTING CORPORATION ; File No. BPH-911230MB
WILBURN INDUSTRIES, INC. ; File No. BPH-911230MC
KYONG JA MATCHAK ; File No. BPH-911230MF
SHELLEE F. DAVIS ; File No. BPH-911231MA
WESTERVILLE BROADCASTING ;

COMPANY LIMITED PARTNERSHIP ) File No. BPH-911231MB
OHIO RADIO ASSOCIATES, INC. ; File No. BPH-911231MC
For Construction Permit ;

To:  Administrative Law Judge Walter C. Miller

MOTION FOR SUMMARY DECJISION

Westerville Broadcasting Company Limited Partnership ("WBC"), by its counsel,

pursuant to Section 1.251 of the Commission’s Rules, hereby moves for summary decision of

the air navigation hazard issue designated against its above-captioned application. In support

thereof, the following is shown:

Section 1.251(a)(1) of the Commission’s Rules requires that a motion for summary

decision be filed at least 20 days prior to the date set for the commencement of the hearing. The

hearing date in this proceeding is August 31, 1993. Therefore, this motion is timely filed.
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By Hearing Designation Order, DA93-423 (released April 15, 1993), the Assistant
Chief, Audio Services Division, Mass Media Bureau, specified the following issue:

To determine whether there is a reasonable possibility that the

tower height and location proposed by WBC would constitute a

hazard to air navigation.

WCB, however, has received the Federal Aviation Administration’s formal
determination that its proposed tower will not constitute a hazard to air navigation. See
Attachment A hereto.

Section 17.4(d) of the Commission’s Rules states that:

Whenever a "no hazard determination” is received from the FAA

concerning any proposed antenna structure, the antenna structure

is deemed not to involve a hazard to air navigation and the antenna

aspect of the application for radio station authorization will be

processed accordingly; provided that the FAA "no hazard

determination” has not expired.

The FAA "no hazard determination” with regard to WBC’s application is to expire
on December 31, 1992 unless "application for a construction permit is made to the FCC on or
before" that date. Of course, WBC already had filed its application for a construction permit.
Thus, the "no hazard determination” will not expire.

Summary decision should be granted on the air navigation hazard issue specified
against WBC'’s application. The attached form evidencing the FAA’s "no hazard determination”
precludes the need for further inquiry into the air hazard issue with respect to WBC’s

application. According to Section 17.4(d) of the Commission’s Rules, the FAA’s determination

is conclusive. See Southern Capital Television, Inc., 45 FCC 2d 197, 29 RR 2d 511 (1974);
Adirondak Television Corp., 5 FCC 2d 172, 8 RR 2d 784 (Rev. Bd. 1966). Therefore, no



3.
genuine issue as to a material fact remains as to whether WBC’s proposed tower height and

location would constitute a hazard to air navigation.
WHEREFORE, THESE PREMISES CONSIDERED, this Motion for Summary

Decision should be GRANTED and Issue 1 should be RESOLVED in WBC’s favor.

WESTERVILLE BROADCASTING COMPANY
LIMITED PARTNERSHIP

o Do Zéy@

Dennis F. Begley
Matthew H. McCormick

Its Counsel

Reddy, Begley & Martin
1001 22nd Street, N.W.
Suite 350

Washington, D.C. 20036

April 30, 1993
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FEDERAL AVIATION ADWINLISTRATION

Grest Lakes Region, ASL-330 In Reply Refer To
2300 gast Devon Averiw ABRORAUTICAL STLDY NO.
Des Plaines, 1L 60018 92-A8L-0015-0F

ACKNOMLEDGNENT OF NOTICE OF PROPOSED CONSTRUCTION OR ALTERATION

PROPONENT 5 CONSTMUCTION LOCATION:
freomsn Bdverds Johnetown, ON
Ussterville Dreadcasting Co.

A Linited Partmership LATITDE : 40-11-X3.
3412 Flintrock Court LONGITUDE: 082-43-07.

VYestervitle ON 43081
ANSL

AL
WELONT : 318, ft 1427. ft
CONSTRUCTION PROPOSED: Three-Bay PN Anterms Side-Mounted on Guyed Tower
FRESUENCY: 105.9 Mtz
EFFECTIVE RADIATED POMER CERP): 6.0 XM

The Federal Avietion Adwinistration asknowleciges receipt of notice dated 12/23/91, concerning the proposed construction
or slterstion described sbove.

A study hee been cendicted under the previsiors of Part 77 of the Federat Aviation Regulations to determine whether the
proposed corstruction would be en chstruction to air nevigation, whether it should be marked arnd Lighted to anhence
sefety in eoir navigation, and whether supplemental notice of start and ceapletien of canstruction is required to parmit
timoly charting and notification to afrmen. The findings of that stully are ss follows:

The propoesd canstruction is not fdentified as an ocbstruction under any standerd of FAR, Part77, Subpert C and would
not be & hezard to air nevigstion.

The structure should be abetruction marked and Lighted per FAA Advisory Clroculer AC 70/7460-1, “Obatructien Nerking s
Lighting®, Chapters 3, 4, 5 & 13,

supplemntel notice s required at least 0 hours before the stert of coretruction and within 3 days after comstruction
resches its grestest height (Use snclosed FAA Form 7460-2).

This determinetion axpires on 12/31/92 unless:

(2) extended, revised or terminated by the issuing offioe;

(b) the comstruction is subject to the licensing msthority of the Pederal Communicstions Commission and an )
feation for » construction perwit is made to the FCC en or before the above expiratien dete. In such case,
deternfnetion expires on the date prescribed by the FCC for completion of construction, or on the dete

the FCC denfes the application.

NOTR:  Any request for extension of the effective period of thia determinstion mmt be postmsrked or delivered to the
{ssuing office at least 15 days prior to the expiration date.

if the structure fs subject to the (fcensing suthority of the FCC, & copy of thia acknowledgement will be sent te thet

>»>> NOTICE 18 REQUIRED ANYTIME THE PROJECT [S ABANDONED OR THE PROPOSAL 18 MODIFIED <<<<
Ramerks:
Stwdy included sporwor’s letter with sssurance of electremagnetic interferenoe (ENI) atterwmtion deuted June 19, 1992.

This notice supersedes the ACKNOMLEDGEMENT OF NOYICE OF PROPOSED CONSTRUCTION OR ALTERATION DATED Jarwary 29, 1992 and
revised the determination.

s ¢C. Johngon

Siswd: Douglas F. Powers 1ssusd In: Des Plaines, Iliinois
Nerager, System Nensgement Granch on: 06/25/92

W AT AAAE AMRS o



CERTIFICATE OF SERVICE
I, Pamela R. McKethan, hereby certify that on this 30th day of April, 1993,

copies of the foregoing MOTION FOR SUMMARY DECISION were hand delivered and

mailed, first class, postage prepaid, to the following:

James Shook, Esquire *

FCC, Hearing Branch

2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Arthur V. Belenduik, Esquire
Smithwick & Belenduik, P.C.
1990 M Street, N.W., Suite 510
Washington, D.C. 20036

Counsel for David A. Ringer

James A. Koerner, Esquire
Baraff, Koerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W., Suite 300
Washington, D.C. 20015-2003

Counsel for ASF Broadcasting Corp.

Stephen T. Yelverton, Esquire
McNair & Sanford
1155 15th Street, N.W.
Suite 400
Washington, D.C. 20005
Counsel for Ohio Radio Associates, Inc.

Eric S. Kravetz, Esquire
Brown, Nietert & Kaufman
1920 N Street, N.W., Suite 600
Washington, D.C. 20036

Dan J. Alpert, Esquire
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Shellee F. Davis

Kyong Ja Matchak

8300 Rockbury Way
Sacramento, California 95843

* HAND DELIVERED Pamela R. McKethan



